352

counsel). But see Rabin v. Concord Assets
Group, Inc., 1991 WL 275757 (S.D.N.Y.) (us-
ing a multiplier of 4.4).

[8] Given this backdrop, it should come
as no surprise that the court declines to
apply a multiplier of 2.97. The court does
hold, however, that counsel is entitled to a
more modest multiplier on the basis of risk
contingency as well as the complexity of the
litigation. At first blush, this case does not
seem exceedingly complex or risky, since no
motions of any sort were ever filed, discovery
was informal, and the case was effectively
settled in about two years. However, there
was one complicating factor which is impor-
tant: defendant is a foreign corporation. As
the court indicated in its April 28, 1997 opin-
ion, this increased the risk contingency, since
defendant may have been able to argue lack
of personal jurisdiction. Moreover, a judg-
ment rendered against it by this court may
have been difficult to enforce. Finally,
though discovery, because it was conducted
on an informal basis throughout most of this
litigation, was not burdensome, had any for-
mal discovery requests been necessary, coun-
sel would have been forced to spend consid-
erably more time and effort procuring the
information it needed from a foreign source.

In light of all of these factors, and employ-
ing its sound discretion, the court rules that
a multiplier of 1.4 would be most appropriate.
Thus, plaintiffs attorney’s fees are enhanced
to a total of $1,141,183.35, with Weiss &
Yourman collecting $634,665.85 and Stull,
Stull & Brody collecting $506,467.50.

IV. Expenses

{91 Both of the firms representing plain-
tiff also seek the reimbursement of expenses.
Weiss & Yourman claims that it has spent
$155,035.81 in expenses. In an affidavit filed
by Joseph H. Weiss on behalf of that firm on
this issue, each of the expenses is listed.
(Weiss Aff. 14). The other firm, Stull, Stull,
and Brody, has likewise listed its claimed
expenses of $13,187.90 in an affidavit submit-
ted by Jules A. Brody. (Brody Aff. 14). In
light of the substantial costs which were as-
sociated with notifying class members about
the settlement, which constituted a signifi-
cant part of these expenses, the court finds
the expenses of $168,223.71 to be reasonable
and awards them in full.
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CONCLUSION

For the foregoing reasons this court
awards the firm of Weiss & Yourman $634,-
665.85 in attorney’s fees and $155,035.81 in
expenses. The firm of Stull, Stull, and Bro-
dy is awarded $506.467.50 in attorney’s fees
and $13,187.90 in expenses.

ORDER

For the reasons set forth in the Memoran-
dum Opinion filed simultaneously herewith, it
is hereby:

ORDERED, that the firm of Weiss &

Yourman be awarded $634,665.85 in attor-

ney’s fees and $155,035.81 in expenses;

and it is further

ORDERED, that the firm of Stull, Stull, &

Brody be awarded $506,467.50 in attor-

ney’s fees and $13,187.90 in expenses.

SO ORDERED.

O ¢ KEY NUMBER SYSTEM

—mE

THE CIVIC ASSOCIATION OF THE
DEAF OF NEW YORK CITY, INC.
(also known as the New York City Civic
Association of the Deaf) and Steven G.
Younger, 11, on behalf of themselves and
al others similarly situated, Plaintiffs,

V.

Rudolph GIULIANI, as Mayor of the City
of New York, Howard Safir, as Commis-
sioner of the Fire Department of the
City of New York, Carlos Cuevas, as
City Clerk and Clerk of the New York
City Council, Peter Vallone, as Speaker
and Majority Leader of the New York
City Council, Thomas Ognibene, as Mi-
nority Leader of the New York City
Council, and the City of New York, De-
fendants.

No. 95 Civ. 8591(RWS).

United States District Court,
S.D. New York.

July 28, 1997.

In action against ecity officials under
Americans with Disabilities Act (ADA), class
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of deaf and hearing-impaired people residing
"in city moved to extend injunction to require
city officials to restore two-button emergency
alarm boxes and all deactivated boxes to pilot
area previously exempt from scope of injunc-
tion. The District Court, Sweet, J., held
that: (1) replacement of system of two-button
street alarm boxes with system of one-button
alarm boxes was change to physical and func-
tional structure of equipment, and thus con-
stituted “alteration” of public facilities for
reporting emergencies from streets within
meaning of ADA; (2) portion of emergency
reporting system in pilot area converted to
one-button street alarm boxes was not acces-
sible to and usable by hearing impaired to
maximum extent feasible in violation of ADA;
(3) reduction in number of street alarm boxes
in pilot area was not “alteration” of specific
component of existing equipment in overall
system of reporting emergencies from street
within meaning of ADA; and (4) reduction in
number of street alarm boxes in pilot area
did not prevent system of reporting emer-
gencies from being “readily accessible” to
hearing impaired people as required by
ADA.

Motion to extend injunction granted in
part and denied in part.

1. Injunction €=210

Court may modify permanent or final
injunetion when there has been significant
change in law or facts so as to make modifi-
cation equitable.

2. Civil Rights ¢=107(1)

To establish violation of ADA’s prohibi-
tion on discrimination against disabled people

in public services, plaintiff must prove that

he or she is qualified individual with disabili-
ty, that he or she is being excluded from
participation in or being denied benefits of
some service, program, or activity by reason
of disability, and that entity which provides
service, program or activity is public entity.
Americans with Disabilities Act of 1990,
§ 202,42 U.S.C.A. § 12182.

3. Civil Rights ¢=107(1)
Statutes &»219(6.1)

Regulations implementing ADA’s prohi-
bition on discrimination -against disabled

people in public services are to be given con-
trolling weight, unless they are arbitrary, ca-
pricious, or clearly contrary to statute.
Americans with Disabilities Act of 1990,
§ 204(a), 42 U.S.C.A. § 12134(a); 28 C.F.R.
§ 35.101 et seq.

4. Civil Rights =125

Replacement of system of two-button
street alarm boxes with system of one-button
alarm boxes was change to physical and fune-
tional structure of equipment, and thus con-
stituted “alteration” of public facilities for
reporting . emergencies from streets within
meaning of ADA. Americans with Disabili-
ties Act of 1990, § 2 et seq., 42 US.CA.
§ 12101 et seq; 28 C.F.R. §§ 35104,
35.151(b).

See publication Words and Phrases

for other judicial constructicns and def-
initions.

5. Civil Rights =125

Portion of emergency reporting system
in pilot areas converted to one-button street
alarm boxes to be used in conjunction with
protocol for tapping on speaker by hearing
impaired people to indicate type of emergen-
cy was not accessible to and usable by hear-
ing impaired to maximum extent feasible as
required by ADA; 82% of test calls using
tapping protocol received no response from
dispatchers, and city officials represented
that it would not be unduly costly or burden-
some to convert one-button alarm boxes to
two-button alarm boxes which would be more
accessible and usable to hearing impaired
people. Americans with Disabilities Act of
1990, § 202, 42 U.S.C.A. § 12132; 28 C.F.R.
§8 35.104, 35.151(b).

6. Civil Rights 125

Reduction in number of street alarm
boxes in pilot areas constituted change to
overall system of reporting emergencies from
street but was not “alteration” of specific
component of existing equipraent for which
ADA would require that altered equipment
be accessible to hearing impaired people to
maximum extent feasible, and thus, ADA re-
quired only that thinning of alarm boxes still
provide emergency reporting system that
was readily accessible to and usable by deaf
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and hearing-impaired. Americans with Dis-
abilities Act of 1990, § 202, 42 US.C.A.
§ 12132; 28 C.F.R. §§ 35.104, 35.150(a),
35.151(b).

7. Civil Rights =125

Reduction in number of street alarm
boxes in pilot areas did not prevent system of
reporting street emergencies from being
“readily accessible” to hearing impaired peo-
ple as required by ADA, even if system was
less accessible and even if hearing individuals
had broader range of methods to report
emergencies than hearing impaired people,
absent direct evidence that deaf individuals
would find walking additional distance to lo-
cate alarm box so difficult as to render sys-
tem practically inaccessible, and absent evi-
dence that deaf individuals in pilot area had
difficulty reporting emergencies through use
of tapping protocol for public telephones in
area. Americans with Disabilities Act of
1990, § 202, 42 U.S.C.A. § 12132; 28 C.F.R.
§ 35.150(a).

Broach & Stulberg, New York City, for
Plaintiffs; Robert B. Stulberg, of counsel.

Center for Constitutional Rights, New
York City, for Plaintiffs; Franklin Siegel,
Patrick Sullivan, Michael Schwartz, of coun-
sel.

Honorable Paul A. Crotty, Corporation
Counsel of the City of New York, New York
City, for Defendants; Jonathan Pines, of
counsel.

OPINION
SWEET, District Judge.

In this class action brought pursuant to
the Americans With Disabilities Act of 1990
(the “ADA”), 42 U.S.C. §§ 12101 et seq. and
the Rehabilitation Act of 1973, 29 U.S.C.
§ 794, the Plaintiffs, a class of deaf and
hearing-impaired individuals residing in New
York City (the “City”), have moved to extend
the injunction issued on February 9, 1996 to
require the Defendants to restore two-button
emergency alarm boxes and all deactivated
boxes to a pilot area previously exempt from
the scope of the injunection.
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For the reasons set forth below, the in-
Jjunction will be modified to require the City
to replace one-button alarm boxes installed in
the pilot areas with two-button boxes. How-
ever, the City will not be ordered to reinstall
all deactivated boxes in the pilot areas.

Prior Proceedings

Plaintiffs the Civic Association of the Deaf
of New York City, Ine. (“NYCCAD"”) and
Steven G. Younger II (“Younger”) (collective-
ly, “Plaintiffs”) filed their complaint on Octo-
ber 10, 1995, alleging that the Defendants’
plan to deactivate all City alarm boxes and
replace them with a telephone emergency
reporting system violated the ADA, the Re-
habilitation Act and the Equal Protection
Clause. On October 25, 1995, they brought
an order to show cause seeking a temporary
restraining order and a preliminary injune-
tion. On October 25, 1995, the motion for a
TRO was denied and the hearing on the
preliminary injunction was consolidated with
trial on the merits, pursuant to Federal Rule
of Civil Procedure 65(a)(2).

After a hearing on the merits, the Court,
by order dated February 9, 1996, certified a
plaintiff class of deaf and hearing-impaired
individuals in New York City, granted judg-
ment declaring that Defendants’ proposed
removal of alarm boxes violated the ADA and
the Rehabilitation Act, and enjoined Defen-
dants from “carrying out any shutdown,
deactivation, removal, elimination, obstruc-
tion, or interference with the existing street
alarm box system, and from acting to replace
the existing accessible street alarm box sys-
tem with notification alternatives which are
not accessible to the deaf.” Civic Ass™ of
Deaf v. Giulioni, 915 F.Supp. 622, 639
(S.D.N.Y.1996).

The Opinion, however, refused to require
the Defendants to restore boxes that had
been removed as part of a pilot program to
test the proposed “replacement” of street
alarm boxes with public telephone reporting
through an “Enhanced 9117 (“E-911”) sys-
tem that would identify automatically a call-
er’s location and telephone number. Id. The
Opinion also granted leave to Defendants to
apply for dissolution or modification of the
order upon a demonstration that “an accessi-
ble notification alternative exists.” Id. The
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Opinion indicated -that an E-911 telephone
system that actually identified the location of
the caller, along with the implementation of a
protocol to permit the hearing-impaired to
indieate the type of emergency being report-
ed, would be sufficiently accessible under the
ADA. Id. at 638. The Opinion also stated:
“If, within one year of judgment, Defendants
have not successfully dissolved or modified
the existing injunction ... a further applica-
tion may be made” to enjoin the Defendants
to restore the alarm boxes to pilot areas. Id.
at 539.

On June 11, 1996, Defendants moved to
vacate the injunction and dismiss the com-
plaint as moot, on the grounds that the City
had devised a non-discriminatory alternative
emergency reporting system. By letter dat-
ed February 21, 1997, the City requested
permission to withdraw the motion. By or-
der dated April 1, 1997, the motion was
withdrawn and removed from the Court’s
calendar.

By letter dated February 24, 1997, the
Plaintiffs requested that the Defendants be
enjoined to restore two-button alarm boxes
and all deactivated boxes in the pilot areas.
The letter was treated as a motion and oral
argument was heard on May 21, 1997. The
Court received additional materials through
June 6, 1997, at which time the motion was
deemed fully submitted. '

The Parties

Plaintiffs are a class of approximately 65,
000 deaf and hearing-impaired individuals in
New York City. Named-plaintiff Younger, a
thirty-year-old man who resides in Manhat-
tan, has been totally deaf since birth. He is
the vice-president of NYCCAD, a New York
not-for-profit corporation with offices in
Manhattan and Queens. NYCCAD, which
has approximately 569 members, is the larg-
est deaf-run advocacy organization for deaf
people in New York City.

Defendant Rudolph Giuliani is' the Mayor
of the City of New York (the “Mayor”);
Howard Safir, currently the Chief of Police,
was the Commissioner of the Fire Depart-
ment (the “Commissioner”) of the City of
New York at the time this action was filed;
Carlos Cuevas is City Clerk and Clerk of the
New York City Council (the “Clerk”) and

legislation enacted by the City Council is put
into effect through his certification and publi-
cation; Peter Vallone is Speaker and Majori-
ty Leader of the New York City Council (the
“Speaker”); Thomas Ognibene is Minority
Leader of the New York City Council (the
“Minority Leader”); and the City is a munic-
ipal corporation duly organized under the
laws of the State of New York.

The Mayor, the Commissioner, the Clerk,
the Speaker, and the Minority Leader are
sued here in_their official capacities. The
City, the Fire Department, and the. City
Council are “public entities” pursuant to 42
U.S.C. § 121831(1)(A). The Fire Department
receives federal funds and is, therefore, sub-
ject to the provisions of the Rehabilitation
Act.

Facts

A complete recitation of the factual back-
ground of this case appears in the Court’s
prior opinion, familiarity with which is as-
sumed. Civic Association, 915 F.Supp. at
626-30. The facts relevant to decision of the
instant motion are set forth below.

It is estimated that over 65,000 deaf or
hearing-impaired people reside in New York
City. Under current procedures, the deaf and
hearing-impaired can report fires and other
emergencies in most parts of New York City
through private telephones or through public
telephones or emergency alarm boxes located
on the City’s streets.

New York City’s current street alarm box
system consists of approximately 16,000
alarm boxes, made up of three types. One
type, the Box Alarm Read-out System (the
“BARS box”) is an electro-mechanical device
operated by pulling a lever. A signal is then
relayed via telegraph in Morse Code directly
to the Fire Department. BARS boxes do not
permit voice contact. There are approxi-
mately 5,800 BARS boxes in New York City.

The second, newer type of street alarm
boxes, known as Emergency Response Sys-
tem (“ERS”) boxes, do provide voice commu-
nication with emergency services dispatch-
ers. Most ERS boxes contain two buttons—
a red button to be used in case of fire, a blue
one to hail the police—and a speaker,
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through which voice ecommunication takes
place. These boxes are known as “two-but-
ton boxes” in the argot of this litigation.

The third type of alarm box is a modified
ERS box consisting of a single button and
speaker. These boxes are referred to as
“one-button boxes.” The user presses the
button to report an emergency and communi-
cates the nature of the emergency, and thus
the type of assistance needed, through the
speaker. To make the one-button alarm box-
es accessible to the deaf and hearing-im-
paired, Defendants have developed a new
protocol by which users can communicate the
type of emergency they are reporting
through a tapping code: a repeated single
tap on the mouthpiece of an ERS box will
signify a request for police services, and a
repeated double-tap indicates a request for
fire services. This protocol is also to be used
by deaf individuals reporting emergencies
from pay telephones using the E-911 system.
The parties have submitted conflicting affida-
vits about the extent of training dispatchers
have received to recognize the tapping proto-
cols and whether the protocols have been
publicized in the deaf community.

BARS or two-button ERS boxes are locat-
ed on approximately every second block
throughout most areas of the City. In addi-
tion, approximately 2,000 boxes are located
on highways, terminals, and bridges and in-
side buildings of public assembly.

The plan enjoined by this Court in Febru-
ary 1996 provided for the elimination of all
street alarm boxes. The plan contemplated
that the only notification alternative to the
street alarm boxes would be the predecessor
to the E-911 system, to which access would
be gained through home telephones or public
telephones. At that time, the E-911 system
was not fully operational. Civic Assm, 915
F.Supp. at 629. There was no evidence that
the City had developed or disseminated a
protoeol to permit the deaf and hearing-

1. The Fire Department also proposed to provide
alarm boxes at current levels (i.e., at levels in
effect immediately prior to the 1995 deactivation)
in community boards with less than 90 percent
residential telephone penetration (currently,
eighteen of the 59 community boards), as well as
on roadways with a past pattern of vehicle acci-
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impaired community to use the E-911 sys-
tem. Id. at 630.

However, the City recently converted from
its former 911 telephone emergency system
to the E-911 system, which provides auto-
matic location and telephone number identifi-
cation (“ALI/ANTI”), permitting a more effi-
cient response to calls received, including
silent calls. E-911 has also been designed to
deter false alarms, since such ecalls can be
traced.

On April 23, 1996, the Fire Department
submitted to the City Council a proposal for
the continuation of a street alarm box system
in modified form. The plan, entitled “False
Alarm Reduction Program” and dated April
23, 1996 (the “April Plan”), was ratified by
the City Council’s passage of Local Law 35
(the “Law”) on May 2, 1996 and Mayor’s
approval on May 14, 1996. Under the new
law, the Fire Department would remove all
of the old electro-mechanical lever-activated
BARS boxes from the system, and would
redistribute the newer ERS intercom-style
boxes throughout the City so that these box-
es would be approximately 1,000 feet apart,
as opposed to approximately 500 feet apart,
on average, under the existing system.
However, although the average distance be-
tween boxes would have been 1,000 feet
apart, there would have been large areas
where no boxes were located. Many of these
areas have a greater concentration of public
telephones.!  Altogether, the system would
have had approximately 10,700 alarm boxes.
The Law authorized the replacement of all of
the older electro-mechanical BARS boxes
and two-button ERS boxes with ‘one-button
ERS boxes.

All calls from the one-button boxes were to
be received in a joint NYPD/NYFD emer-
gency operations center. Defendants antiei-
pated that the use of single-button boxes
would deter false alarms because individuals
making a malicious call would risk the possi-
bility of a police, rather than a Fire Depart-

dents reported by alarm box; in locations with a
past pattern of brush fires reported by alarm box;
along highways, bridges, and tunnels; in City
schools, public buildings, prisons, shelters, hospi-
tals and other government buildings; in certain
remote areas, and in areas adjoining parks or
other recreational areas.
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ment, response to a silent call, and thus risk
arrest. Furthermore, the centralized han-
dling of fire and police alarms permits uni-
fied monitoring of fire alarms, thus facilitat-
ing police monitoring of false alarms and
apprehension of individuals making false
alarms. No evidence has been submitted to
establish whether or not communications
could be centrally received and monitored as
easily coming from two-button boxes as from
one-button boxes.

In the pilot areas exempted from the Feb-
ruary 9 injunction, the Defendants have
deactivated all of the older BARS and two-
button ERS boxes and replaced them with
approximately half as many one-button ERS
boxes, distributed in accordance with Local
Law 35.

Maintenance and repair of the street alarm
box system imposes a financial burden on the
City.. Maintenance of the older BARS boxes,
which require more frequent repairs and in-
spection, is particularly expensive. More-
over, there is some evidence that the BARS
boxes are increasingly difficult to repair be-
cause parts are no longer available from
suppliers. Eventually, BARS boxes will have
to be replaced by ERS boxes, at a cost
estimated at $20 million.

The diversion of resources from genuine
reports of fires and medical emergencies to
false alarms reported from ERS boxes
causes a further drain on the Fire Depart-
ment’s resources. The Fire Department is
currently implementing a program to de-
crease response time to victims of cardiac
arrest and, therefore, increase their survival
rates. A reduction in the false alarm burden
would facilitate this program. There is also
evidence that = the Department’s new
CPR/Certified First Responder—Defibrilla-
tion Program will be facilitated if resources
are freed from the burden of responding to
false alarms.

In addition to false alarms, many of the
calls reported from street alarm boxes are
redundant. In 1993, ninety-three percent of
all calls initially received from street alarm
boxes were false alarms, duplicated alarms
received from other sources, or constituted
ERS silent calls received between 8:00 A.M.
and 11:00 P.M.

Despite its drawbacks, the current alarm
box system frequently provides the first noti-
fication of major fires and other emergencies
and is not in imminent danger of becoming
outmoded. In 1993 and 1994, 15,380 and
13,013 calls received from alarm boxes, re-
spectively, provided the only aiarm for a fire
or other emergency.

Moreover, the false alarm problem may be
partially alleviated without dismantling or
radically modifying the existing alarm box
system. From 1993 to 1994, the incidence of
false alarms from the street alarm box sys-
tem declined by -approximately fourteen per-
cent. That decrease was achieved by hiring
a part-time dispatcher to assist in screening
ERS calls during the peak false alarm peri-
od.

The City conducted a test in the pilot areas
of the tapping protocol and the one-button
boxes in September 1996. In that test,
emergency assistance was not provided in
response to 27 of 33 tapping calls made, a
failure rate of 82%

Defendants have withdrawn. their motion
to permit them to proceed with the April
Plan, and thus will retain the existing street
alarm box system in most areas of the City.
Defendants also represented at oral argu-
ment that it would not be unduly costly or
burdensome to convert the one-button boxes
back to two-button boxes. However, the
City does not plan to restore the boxes re-
moved from the pilot areas or to convert the
one-button boxes installed there to. two-but-
ton boxes. Replacing all of the removed
boxes, many of which were BARS boxes,
with two-button boxes would cost approxi-
mately $5.4 million.

Defendants have indicated that they are
currently soliciting bids for a “state-of-the-
art” street emergency reporting system that
would permit hearing-impaired callers to
communicate the type of emergency services
needed and provide a mechanism by which
dispatchers can notify the hearing-impaired
caller that the call was received and appro-
priate services have been dispatched. There
is no evidence that any bids have been re-
ceived to date.
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Discussion

L. Legal Standard for Vacating or Modi-
fying Injunction

[11 “An injunction is an ambulatory rem-
edy that marches along according to the
nature of a proceeding. It is executory and
subject to adaptation as events may shape
the need, except where rights are fully ac-
crued or facts are so nearly permanent as to
be substantially impervious to change.” Si-
erra. Club v. United States Army Corps of
Engineers, 732 F.2d 253, 256 (2d Cir.1984)
(citing United States v. Swift & Co., 286 U.S.
106, 114, 52 S.Ct. 460, 462, 76 L.Ed. 999
(1932)). A court may modify a permanent or
final injunection, such as the injunction in the
present case, when there has been a “signifi-
cant change in the law or facts,” Sierra Club,
732 F.2d at 256, so as to make modification
equitable.

Plaintiffs contend that the experience in
the pilot areas warrants extension of the
current injunction to order Defendants to
restore the street alarm box system in the
pilot areas, so that the number and distribu-
tion of boxes is the same as it was before the
City’s plan, and to require that one-button
boxes be replaced with two-button boxes or
BARS boxes. The question is whether modi-
fying the injunetion in this manner is consis-
tent with the purpose behind the original
relief: ensuring that the City’s emergency
response system comports with the Plaintiffs’
right to equal access under the ADA and the
Rehabilitation Act. See id. at 257 (test of
court’s discretion to modify injunction is
“whether the requested modification effectu-
ates or thwarts the purpose behind the in-
Jjunction”).

1L Stendards Under the ADA & Imple-
menting Regulations

[2] Title IT of the ADA prohibits diserim-
ination against the disabled in public ser-
vices. In particular, section 202 of the ADA,
42 U.S.C. § 12132, provides that “no quali-
fied individual with a disability shall, by rea-
son of such disability, be excluded from par-
ticipation in or be denied the benefits of the
services, programs, or activities of a public
entity.” Thus, to establish a violation of Title
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I, a plaintiff must prove that (1) she is a
“qualified individual with a disability”; (2)
she is being excluded from participation in or
being denied the benefits of some service,
program, or activity by reason of her disabili-
ty; and (3) the entity which provides the
service, program or activity is a public entity.
See Clarkson v. Coughlin, 898 F.Supp. 1019,
1037 (S.D.N.Y.1995).

There is no dispute that Younger and the
class are “qualified individuals” pursuant to
42 US.C. § 12131(2). The parties agree that
the City is a public entity. At issue, then, is
whether the one-button alarm boxes and the
reduced number of boxes in the pilot areas
exclude Plaintiffs from participation in a ser-
vice, program, or activity by reason of their
deafness.

(31 Pursuant to 42 U.S.C. § 12134(a), the
Attorney General is empowered to promul-
gate regulations implementing Title IT of the
ADA. These regulations, codified at 28
C.F.R. ch. 1, pt. 35, are to be given control-
ling weight, “unless they are arbitrary, capri-
cious, or clearly contrary to the statute.”
Does 1-5 v. Chandler, 83 F.3d 1150, 1153 (9th
Cir.1996); Civic Ass’n, 915 F.Supp. at 635
(quoting United States v. Morton, 467 U.S.
822, 834, 104 S.Ct. 2769, 2776, 81 L.Ed.2d 680
(1984)).

The regulations provide that: “Each facili-
ty or part of a facility altered by ... a public
entity in a manner that affects or could affect
the usability of the facility or part of the
facility shall, to the maximum extent feasible,
be altered in such manner that the altered
portion of the facility is readily accessible to
and usable by individuals with disabilities.”
28 C.F.R. § 35.151(b). The term “facility” is
defined to include, inter alia, “all or any
portion of equipment.” 28 C.F.R.
§ 35.104.

The regulations governing the “alteration”
of public facilities contrast with the regula-
tions governing existing facilities. Although
all public programs and services are to be
operated so that existing facilities are “readi-
ly accessible to and usable by individuals
with disabilities,” public entities are not nec-
essarily required to make each of their exist-
ing facilities accessible or to make changes
that would result in “undue financial and
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administrative burdens.” 28 CFR 35.150(a).
The distinction between the treatment of ex-
isting facilities and alterations reflects Con-
gress’ recognition that mandating changes to
existing facilities could impose extraordinary
costs. “New construction and alterations,
however, present an immediate opportunity
to provide full accessibility.” Kinney v. Ye-
rusalim, 9 F.3d 1067, 1074 (3rd Cir.1998),
cert. demied, 511 U.S. 1033, 114 S.Ct. 1545,
128 L.Ed.2d 196 (1994). “Thus, while Con-
gress chose not to mandate full accessibility
to existing facilities, it required that subse-
quent changes to a facility be undertaken in
a non-diseriminatory manner.” Id. at 1073.
The more stringent requirements for altera-
tions reflect a belief that it is “discriminatory
to the disabled to enhance or improve an
existing facility without making it fully acces-
sible to those previously excluded.” Id.

In Molloy v. Metropolitan Transp. Auth.,
94 F.3d 808 (2d Cir.1996), the Second Circuit
considered a claim that the Metropolitan
Transportation Authority’s plan to reduce
the number of ticket clerks at some stations
and to install ticket vending machines violat-
ed Section 242 of Title II of the ADA, which
provided that:

It shall be considered discrimination ...

with respect to alterations of an existing

station or part thereof in the intercity or
commuter rail transportation systems that
affect or could affect the usability of the
station or part thereof, ... to fail to make
the alterations in such a manner that, to
the maximum extent feasible, the altered
portions of the station are readily acecessi-
ble to and usable by individuals with dis-
abilities. ...

42 U.8.C. § 12162(e)(2)(B)().2

The Court of Appeals held that an “altera-
tion” is a “change” to a “facility.” Id. at 811-
12. Although staffing reductions were not
deemed “alterations” because they did not
constitute changes to the physical structure
of the station, id., the Court held that the
installation of ticket vending machines, even
though the machines were moveable, was an
“alteration” within the meaning of the ADA.

2. Although Molloy involved a different section of
the ADA than that at issue here, the language of
the statute governing alterations of a rail station

Id. at 812. Accordingly, the machines were
required to be readily accessible to and usa-
ble by the disabled. Id. The Court also
concluded that there was sufficient evidence
that the vending machines did not meet this
standard, because: (1) they required the user
to respond to visual prompts, and (2) al-
though the machines had braille instructions,
they lacked an audio mechanism by which
visually-impaired users could confirm the ac-
curacy of their ticket purchase. Id. at 812-
13.  The Court stated that “[wihether the
machines are in fact usable by the disabled
40 the maximum extent feasible’ will require
further factual development below.” Id. at
813.

III. The Current One-Button Boxes Vi-
olate the ADA

[4]1 The conversion of alarm boxes to one-
button boxes in the pilot areas constitutes an
“glteration” of the public “facilities” for re-
porting emergencies from the street. As
part of the “equipment” provided by the City
for reporting emergencies, the boxes fall
within the definition of “facility” provided in
the regulations. 28 C.F.R. § 35.104. The
replacement of a two-button signal system
with a one-button system is a “change” to the
physical and ‘functional structure. of the
equipment, and thus constitutes an “altera-
tion” within the meaning of the ADA. See
Molloy, 94 F.3d at 812.

{51 The remaining questicn is whether
the current one-button box portion. of the
emergency reporting system in the pilot ar-
eas, when used in conjunction with the tap-
ping protocol, is accessible to and usable by
the hearing impaired to the maximum extent
feasible. Based on the evidence presented,
the existing one-button boxes do not provide
adequate access for the deaf and hearing
impaired.

In September 1996, tests of the tapping
protocol and one-button boxes conducted by
the Defendants, 27 of 33 calls using the pro-
tocol received no response. This 82% failure
rate demonstrates that the one-button box

is virtually identical to the regulatory language
governing alterations of public facilities. Thus,
Molloy provides significant guidance in this case.
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system for reporting emergencies is current-
ly inaccessible to and unusable by the hear-
ing-impaired. It is unclear whether the
problem lies in the functioning of the equip-
ment itself or inadequate training of dis-
patchers, but the system of one-button boxes
has been shown to be currently unusable by
a hearing-impaired person, and thus violates
the ADA. It is undisputed that the two-
button boxes are more accessible and usable
than the one-button boxes. Moreover, De-
fendants represented at oral argument that
reconverting the two-button boxes would not
be unduly costly or burdensome. If such a
conversion would not be unduly expensive or
burdensome, it would be, a fortiori, feasible.

However, Defendants eontend that order-
ing conversion of the boxes would be “ill-
advised,” because the City is in the process
of soliciting bids for state-of-the-art boxes
that will be fully compliant with the ADA.
However, no bids have been received, no
design has been proposed and no dates have
been suggested for installation of these box-
es. Such a speculative plan provides no basis
for denying the relief Plaintiffs seek.

It is unnecessary to decide at this time
whether a functioning version of the one-
button boxes, with an effectively disseminat-
ed communication protocol for the deaf and
adequately trained dispatchers, would satisfy
the strictures of the ADA. It should be noted,
however, that the standard applied to altera-
tions would govern, so this Court would have
to determine whether the boxes are accessi-
ble to and usable by the deaf and hearing-
impaired “to the maximum extent feasible.”
See Disabled in Action of Pennsylvania v.
Sykes, 833 F.2d 1113, 112021 (3d Cir.1987),
cert. denied, 485 U.S. 989, 108 S.Ct. 1293, 99
L.Ed.2d 503 (1988). Deciding whether a fa-
cility is usable to the maximum extent “feasi-
ble” requires a fact-specific inquiry based on
a fully-developed record. See, e.g., Norwood
v. Dale Maintenance System, Inc., No. 82 C
5423, 1983 WL 620, *5 (N.D.IIl. Oct.18, 1983)
(feasibility and cost of alternative assignment
of job responsibilities to avoid discrimination
were questions of fact); Lareau v. Manson,
6561 F.2d 96, 110 (2d Cir.1981) (no contrary
factual proof to counter testimony that using
half-way houses to ease prison overcrowding
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was not feasible). Although such a record is
not presently before the Court, the Second
Circuit has indicated that a ticket dispensing
machine that provides Braille instruetions for
the blind, but is unable to audibly confirm
the accuracy of a ticket purchase, may not be
usable by the blind to the maximum extent
feasible. Molloy, 94 F.3d at 812-13. Ac-
cordingly, an alarm system that relies pri-
marily on voice communication to ascertain
and confirm the type of emergency services
required should, to the maximum extent feas-
ible, provide a reasonable alternative means
by which hearing-impaired individuals can
similarly signal and confirm the type of
emergency assistance required. Defendants
have indicated that they are currently solicit-
ing bids for a notification system that would
permit hearing-impaired callers to communi-
cate the type of emergency services needed
and provide a mechanism by which dispatch-
ers can notify the hearing-impaired caller
that the call was received and appropriate
services have been dispatched. At such time
as the Defendants have such bids in hand,
they may apply for a modification of the
injunction, upon a showing that the proposed
boxes will be accessible to and usable by the
hearing-impaired to the maximum extent
feasible.

1V. The Reduction in the Number of
Boxes Does Not Violate the ADA

Plaintiffs also seek an injunction to restore
all boxes disconnected in the pilot areas,
contending that the “thinning out” of the
boxes violates the ADA by making it more
difficult for the hearing impaired to report
fires from the street.

Defendants assert that this thinning does
not violate the ADA because the reduction in
the total number of street alarm boxes equal-
ly burdens deaf and non-deaf individuals who
wish to report emergencies through the box-
es.

Defendants’ position assumes that the
“service, program or activity” provided by
the City should be defined narrowly as the
alarm box system for reporting emergencies.
However, the service is more accurately
characterized as either: (1) the emergency
reporting system as a whole, including both
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911 calls from residences and street report-
ing from telephones and call boxes, as Defen-
dants previously argued, Civic Assn, 915
F.Supp. at 634; or (2) the street reporting
system alone, as Plaintiffs previously argued.
Id. If the service were defined as the alarm
box system alone, the reduction in the num-
ber of the boxes would have affected aceess
to the service for the deaf and the non-deaf
equally: neither would be able to report
emergencies from street alarm boxes. How-
ever, if the service was viewed as the entire
emergency reporting system or the street
reporting system, which included public tele-
phones that were accessible to those who
could hear but not to the deaf, the deactiva-
tior: of the alarm boxes, which were accessi-
ble to all, would violate the ADA, unless the
City provided means of telephone reporting
usable by the deaf.

Defining the scope of the service as the
entire emergency reporting system or the
street reporting system, as opposed to just
the alarm box system, is necessary to effec-
tuate the remedial purposes of the ADA.
Civic Ass'n, 915 F.Supp. at 634 (as remedial
stasute, ADA must be broadly construed to
effectuate its purpose); Kinney v. Yerusal-
im, 812 F.Supp. 547, 551 (E.D.Pa.) (same),
affd, 9 F.3d 1067 (3d Cir.1993), cert. denied,
511 U.S. 1033, 114 S.Ct. 1545, 128 L.Ed.2d
196 (1994); Kornblau v. Dade County, 86
F.3d 193, 194 (11th Cir.1996) (same). As this
Court previously concluded, it would be in-
corsistent with Congress’ express goal of
“gliminatfing] diserimination against individ-
uals with  disabilities,” 42 US.C.
§ 12101(b)(1), to permit a municipality to
remove a component of a service that is
accessible to the deaf and the non-deaf, leav-
ing behind a component that is accessible
only to the non-deaf.

[6] As Plaintiffs contend, then, the reduc-
tion in the number of boxes in the pilot areas
constitutes a change to the overall system of
reporting emergencies (or reporting emer-
gencies from the street). However, the legal
analysis of the reduction in the number of
boxes is different from the analysis of the
change from two-button to one-button boxes:
Unlike the conversion of alarm boxes to a
one-button format, the reduction in the num-

ber of boxes is not an “alteration” of a specif-
ic component of existing “equipment.” Thus,
the question is not whether an altered piece
of equipment. is accessible to or usable by the
hearing-impaired “to the maximum extent
feasible,” but whether the thinning of the
alarm boxes results in an emergency report-
ing system that is “readily accessible to and
usable by” the deaf and hearing-impaired.
See 28 C.F.R. § 35.150(a); Civic Ass™n, 915
F.Supp. at 639.

There is no dispute that those two-button
boxes that will be restored to the pilot area
pursuant to this opinion will be usable by the
deaf and hearing-impaired. Plaintiffs con-
tend, however, that reducing the number of
boxes will render the overall street reporting
system in the pilot areas less accessible to
deaf people than to hearing people because
using a non-intuitive tapping protocol to sig-
nal the type of emergency over the pay
telephones that “replace” the deactivated
boxes is more difficult for the deaf than using
normal speech for the same purpose is for
the hearing. Thus, Plaintiffs argue, the
overall reporting system, consisting of
phones and two-button boxes, will be less
accessible to the deaf than the non-deaf,

Individuals reporting emergencies from
the street must convey two pieces of informa-
tion to the emergency dispatcher: their loca-
tion and the type of emergency. The E-911
system has been implemented city-wide. Al-
though Plaintiffs question its aceuracy, it ap-
pears that a dispatcher can now determine
the location of an E-911 call without voice
communication. ~ See Civic Assm, 915
F.Supp. at 629 (location identification “is sub-
ject to flaws, but the evidence to date has not
established that these imperfections are sub-
stantial”; accuracy of systern is between
87%—99% statewide, with accuracy greatest
in urban areas). The ERS boxes also pro-
vide automatic location inforraation. Thus,
the system will determine a deaf person’s
location without verbal communication. The
remaining question is whether the deaf have
a “readily accessible and usable” means of
communicating the nature of the emergency
they are reporting.

It may be, as Plaintiffs contend, that the
use of the tapping protocol is a less natural,
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and thus a more difficult method of relaying
important information under stressful condi-
tions than using one’s natural language.
However, for several reasons, this added dif-
ficulty of telephone reporting is not sufficient
to support an injunction to restore all alarm
boxes to the pilot area at this time.

[71 First, Plaintiffs have provided no di-
rect evidence that the remaining alarm boxes
will not constitute a means of emergency
reporting that renders the overall system
“readily accessible” to the deaf and hearing-
impaired. Unlike the complete elimination of
the boxes, a significant number of two-button
alarm boxes will remain on the street, and
thus, this “usable” component of the system
may itself be “readily accessible,” even if it is
less accessible than it was previously. Ab-
sent evidence that deaf individuals find that
walking an additional block or two to locate
an alarm box so difficult as to render the
alarm box system practically inaccessible, it
is inappropriate to impose an order that
would essentially forbid the City from mak-
ing any reduction in the number of alarm
boxes. While a complete elimination of the
alarm boxes, with no accessible reporting
alternatives, would result in a system that is
entirely inaccessible to the deaf, a reduction
of 10%, 20% or even 50% may still leave the
alarm boxes “readily accessible” to the deaf.

Moreover, it has not been established that
the proposed protocol for E-911 reporting
will be unduly difficult for the hearing-im-
paired to learn and to use. The existing two-
button alarm box system, which is not chal-
lenged, already requires a deaf caller to use a
tapping protocol to request fire assistance
between the hours of 8:00 A.M. and 11:00
P.M. See Civic Ass’n, 915 F.Supp. at 62627
(between 8 A M. and 11 P.M., no response to
silent calls unless dispatcher hears unintelli-
gible voice or two taps, followed by pause
and three more taps). Plaintiffs have provid-
ed no direct evidence that any deaf individual
in the pilot area has had difficulty reporting
an emergency because of the use of the
tapping protocol on public telephones. The
Defendants should be permitted to continue
to use the pilot areas to test the effectiveness

3. One such mechanism would include signage
instructing, perhaps in writing or in sign-lan-
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of the “thinned out” emergency reporting
system with fewer alarm boxes and the E-
911 tapping protocol.

Furthermore, irrational results would fol-
low from adoption of Plaintiffs’ argument
that any change that produces a system that
is marginally less accessible to the deaf than
the non-deaf violates the ADA. Even outside
the pilot areas, public telephones are already
more plentiful than alarm boxes, and thus
hearing individuals have a broader range of
methods to report emergencies from the
street than do the deaf. Despite this dispari-
ty, it is not reasonable to order all telephones
disconnected from the E-911 system so that
the emergency reporting system is equally
convenient for the deaf and non-deaf. Fur-
ther, it does not appear to be feasible to
order the installation of “buttons” or some
other mechanism ? on pay telephones to sim-
plify reporting for the deaf, sinece the tele-
phones, which are owned by NYNEX and
other telephone providers, are not under the
control of the Defendants. Similarly, it
would not be reasonable or feasible to pre-
vent the installation of additional public tele-
phones equipped with E-911 features, even
though such new telephones would improve
the usability of the emergeney reporting sys-
tem for the hearing more than for the deaf.

Finally, restoring all the disconnected box-
es in the pilot areas would impose a substan-
tial financial burden on the Defendants. In-
stalling enough two-button ERS boxes to
restore the status quo ante in the pilot areas
would cost $5.4 million. Although Defen-
dants could more cheaply restore the boxes if
they were to reinstall the decommissioned
BARS boxes, rather than purchasing new
two-button ERS boxes, the City has conclud-
ed that it would be burdensome to restore
antiquated, difficult to maintain equipment.
That policy conclusion is entitled to some
deference, particularly where, as here, the
Plaintiffs have not demonstrated that the
overall reporting system in the pilot areas is
not readily accessible to and usable by the
deaf.,

Accordingly, Defendants will not be or-
dered to restore the full number of boxes

guage pictograms, the deaf user how to employ
the tapping protocol.
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that were deployed previously in the pilot
areas.

Plaintiffs do raise legitimate concerns,
however, about: (1) whether the more widely
dispersed alarm boxes will be “readily acces-
sible,” (2) the effectiveness of the Defen-
dants’ dissemination of the tapping protocol
to the deaf community, and (3) the training of
dispatchers to respond to such protocols. If
evidence arises demonstrating that (1) the
boxes are not “readily accessible,” (2) deaf
individuals have not been apprised of the E-
911 tapping protocol within three months of
this order, or (3) tapping calls made from
public telephones do not elicit an appropriate
response from dispatchers, then Plaintiffs
will be permitted to apply to this Court for
further relief.

Conclusion

For the reasons set forth above, Defen-
dants are hereby enjoined to convert all one-
button emergency alarm boxes to two-button
boxes. Plaintiffs’ motion to enjoin Defen-
dants to restore all alarm boxes removed
from the pilot areas is denied.

It is so ordered.
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Civil Action Nos. 89-2291(JBS),
93-2381(JBS).

United States District Court,
D. New Jersey.

Jan. 2, 1997.

Citizen’s suit was brought under Clean
Water Act (CWA). Motions for summary

judgment were granted in part and denied in
part by the United States District Court,
District of New Jersey, 830 F.Supp. 1525.
On appeal, the Court of Appeals, Roth, Cir-
cuit Judge, affirmed in part, reversed in part,
and remanded, 50 F.3d 1239.. On remand,
the Distriet Court, Simandle, J., clarified ear-
lier order and held that: (1) factors used by
New Jersey Department of Eunvironmental
Protection (NJDEP) in assessing penalties
for violations of Jersey Water Pollution Act
were substantially same as six statutory fac-
tors to be used in assessing Clean Water Act
civil penalty; (2) substantial deference to
NJDEP findings and presumption of adequa-
cy of NJDEP’s penalty assessment could be
given if it is established that decision-making
process contained meaningful degree of citi-
zen participation, included careful, individual-
ized determination based on all relevant
facts, and resulted in effective remedy for
society sufficient to abate and deter pollu-
tion; and (3) plaintiffs would have opportuni-
ty to rebut presumption of adequacy by
showing that decision-making process was
flawed.

Plaintiffs’ motion for clarification grant-
ed.

1. Health and Environment €=225.7(24)

In assessing a penalty under Clean Wa-
ter Act, district court has a great amount of
discretion and diseretion is guided by statu-
tory factors. Federal Water Pollution
Amendments of 1972, § 309(d), 33 U.S.C.A
§ 1319(d).

2. Health and Environment €=25.7(24)

Factors used by New Jersey Depart-
ment of Environmental Protection NJDEP)
in assessing penalties for violations of Jersey
Water Pollution Act are substantially the
same as six statutory factors to be used by
distriet court in assessing civil penalty under
Clean Water Act. Federal Water Pollution
Amendments of 1972, § 309(d), 33 U.S.C.A.
§ 1319(d); N.J.Admin. Code title 7, chap. 14~
8.5.

3. Health and Environment ¢=25.15(8)

In assessing penalty under Clean Water
Act, rebuttable presumption of adequacy will



